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Freedom of Information 

 
The Freedom of Information Act 2000 received Royal Assent on 30 

September 2000 but its implementation was phased in with the 
duty on public authorities to adopt publication schemes being 

introduced first, followed by the individual right to access provisions 
which came into force 1 January 2005.  

 
The Basics of the Freedom of Information Act: 
 

• Section 1 of the Act gives a general right of access to information 
held by public authorities.  Public authorities include all local 

authorities, including Parish Councils.  The right applies to all 
information, obtained from any source.  The right of access includes 
both the right to be told whether the information exists, as well as 

the right to receive it. 
 

• Since the right of access applies to all information which is “held” 
by the authority, the Act is effectively retrospective.  There is no 
exemption for old records.  However, the Act does not require 

authorities to hold onto information for longer than is necessary, or 
is otherwise required by law, simply because it might be the subject 

of a request sometime in the future. 
 

• A request for information (unless for environmental information – 

see below) needs to be in writing, although an e-mail request is 
sufficient.  The request must give enough details about the 

information to enable the authority to identify it and basic contact 
details must be provided so that a reply can be sent.  The 
Information Commissioner takes the view that this need not be a 

postal address and that an e-mail address is sufficient.  There is a 
duty on authorities to advise and assist applicants, which would 

normally require the authority to give some help to an applicant to 
better identify the information they request. 

 

• The right of access to information is subject to a range of 
exemptions and these are listed in Appendix 1 (page 80).  Some of 

the exemptions are “absolute”.  Once an authority decides that an 
absolute exemption applies to information requested it does not 

have to release it under the FOI Act, although discretionary release 
is still possible.  In the case of all other exemptions, once it is 
decided that one or more of them applies, the authority must still 

release the information unless it judges that the public interest in 
withholding the information is greater than the interest in disclosure 

(the “public interest test”). 
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• Two statutory Codes of Practice, one covering aspects of 
compliance, and the other covering the management of records, 

have been produced and authorities have to comply with these 
Codes.  Both of these documents can be downloaded from the 

Information Commissioner’s web site 
(www.informationcommissioner.gov.uk). 

 

• The Act includes provisions for enforcement and appeal.  The 
Information Commissioner has a substantial role to promote the Act 

to the public, to set standards of good practice which authorities 
must follow, and the power to over-rule an authority’s judgment 
that the balance of the public interest lies in favour of refusing to 

disclose information, and to impose his own view.  There is also an 
appeal process for a dissatisfied applicant to the Information 

Commissioner, and from the Commissioner to a new Information 
Tribunal. 

 

• Generally requests must be dealt with within 20 working days from 
the receipt of the request, but if it is necessary to apply a public 

interest test, this time limit does not apply and the authority should 
respond within a reasonable period. 

 
• If a request is refused, the refusal notice should give the reasons 

for refusing the request and advise the applicant as to their rights 

of appeal – both internally by way of a complaint and, following 
that, by way of an appeal to the Information Commissioner. 

 

 

 
Relationship with Other Legislation 
 

Public Bodies (Admission to Meetings) Act 1960 
The FOI Act does not amend the provision in the 1960 Act which allows 

local councils to exclude the press and public by resolution if publicity 
would prejudice the public interest by reason of the confidential nature of 
the business or for some other reason stated in the resolution.   

 
However, the effect of the FOI Act is that any information held by the 

council which relates to matters discussed, either in open or private 
session (e.g. in a report or minutes), may have to be disclosed unless one 
of the exemptions under the Act applies. 

 
Local Government Act 1972 

The provisions of the FOI Act effectively supersede the old exemptions in 
the Local Government Act 1972 in respect of the access to information 

rights and for this reason the categories of “exempt information” 
(Schedule 12A of the 1972 Act) were amended in 2006 to mirror relevant 
FOI exemptions. 

 

http://www.informationcommissioner.gov.uk/
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Data Protection Act 1998 
The Date Protection Act 1998 (DPA) gives an individual the right to obtain 

a copy of any personal information held about him/her (subject to 
access), and imposes responsibilities upon those who collect and process 

personal information.  If someone requests information about himself, this 
should be handled as a subject access request under the DPA.  The 
exemption in the FOI Act, which relates to information requested by the 

subject, simply means that the decision whether or not to release the 
information must be decided in accordance with the provisions of the DPA, 

and not the FOI Act. 
 
If a person requests personal information about a third party, then the 

matter should be decided under the FOI Act, but in accordance with the 
data protection principles set out in the DPA.  For example, the authority 

must consider whether the third party has given consent to release, and if 
not, whether it would be fair and lawful to release the information. 
 

Environmental Information Regulations 2004 
The rules concerning the disclosure of environmental information are now 

set out in the Environmental Information Regulations 2004 (EIR), which 
replace Regulations made in 1992.  “Environmental Information” is very 

widely defined in the Regulations which give effect to European Directives.  
A copy of the full definition is set out below. 
 

The exemptions from disclosure under the EIR are more limited than for 
other information requests under the FOI Act and all are subject to a 

public interest test.  The Local Government Association has produced an 
excellent guide to the Environmental Information Regulations and further 
information may also be obtained from DEFRA’s website. 

 

Definition of Environmental Information (Regulation 2): 

“Environmental Information” has the same meaning as in Article 
2(1) of Directive 2003/4/EC namely any information in written, 

visual, aural, electronic or any other material form on: 

 

(a) the state of the elements of the environment, such as 

air and atmosphere, water, soil, land, landscape and natural 
sites including wetlands, coastal and marine areas, biological 

diversity and its components, including genetically modified 

organisms, and the interaction among these elements; 

 

(b) factors, such as substances, energy, noise, radiation or 

waste, including radioactive waste, emissions, discharges 
and other releases into the environment, affecting or likely to 

affect the elements of the environment referred to in (a); 
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(c) measures (including administrative measures) such as 
policies, legislation, plans, programmes, environmental 

agreements, and activities affecting or likely to affect the 
elements and factors referred to in (a) and (b) as well as 

measures or activities designed to protect those elements; 
 

(d) reports on the implementation of environmental 
legislation; 

 

(e) cost-benefit and other economic analyses and 
assumptions used within the framework of the measures and 

activities referred to in (c); and 

 

(f) the state of human health and safety, including the 
contamination of the food chain, where relevant, conditions of human 

life, cultural sites and built structures inasmuch as they are or may 
be affected by the state of the elements of the environment referred 

to in (a) or, through those elements, by any of the matters referred 
to in (b) and (c). 

 

 

 
List of FOI Act Exemptions 
 

Absolute exemptions: 
• information accessible to applicant by other means (s21); 

• information supplied by, or relating to, bodies dealing with security 
matters (s23); 

• court records (s32); 

• Parliamentary privilege (s34); 
• information provided in confidence (s41); and 

• prohibitions on disclosure (s44). 
 
Partly absolute: 

• prejudice to effective conduct of public affairs (s36); and 
• personal information (s40). 

 
Qualified: 

• information intended for future publication (s22); 
• national security (s24); 
• investigations and proceedings conducted by public authorities 

(s30); 
• formulation of Government policy etc. (s35); 

• communications with Her Majesty, etc and honours (s37); 
• health and safety (s38); 
• environmental information (s39); 

• legal professional privilege (s42); 
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• defence (s26); 
• international relations (s27); 

• relations within the United Kingdom (s28); 
• the economy (s29); 

• law enforcement (s31); 
• audit functions (s33); and 
• commercial interests (s43). 

 

 

Guidance on Data Protection 
 

The rules that govern the storage and use of personal data are set out in 
the Data Protection Act 1998.  These rules are intended to protect 
individuals.  Initially, only the processing of electronic personal data was 

covered by Data Protection legislation but the 1998 Act extended this to 
include many types of manual records.  Manual data was originally defined 

by reference to a “relevant filing system” (see Glossary on page 82), but 
for public authorities, such as councils, the Freedom of Information Act 
has extended the definition to include most categories of manual records.  

Consequently, the Data Protection legislation applies to almost all 
personal information held by councils and it is important therefore to 

acquire a basic understanding of the rules. 
 
Notification 

 
Data controllers must notify the Information Commissioner of their 

processing of personal data.  The system involves provision of basic 
details about the data controller, the classes of data held, the purposes for 

which the data is held or processed and classes of persons to whom the 
data might be disclosed.  Once notification has been made to the 
Commissioner, it must be renewed annually and there is a standard fee 

(currently £35) for both the initial registration and renewal.  Full details of 
the notification process are given on the Information Commissioner’s 

website (www.informationcommissioner.gov.uk).  A number of 
organisations, including councils, have been troubled by bogus data 
protection notification agencies and further information about this can also 

be found on the Information Commissioner’s website. 
 

It is a criminal offence to process personal data without being 
notified and the fines for such a breach are unlimited. 
 

The Data Protection Principles 
 

The Data Protection Act sets out eight data protection principles which are 
key to achieving compliance with the legislation.  They are 

• Personal data shall be processed fairly and lawfully.  (Often this 

will require the consent of the data subject, but there are 
exceptions to this.  In the case of “sensitive personal data”, 

special rules apply and these are set out in Schedule 3 to the 
Act.); 

http://www.informationcommissioner.gov.uk/
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• Personal data shall be obtained only for one or more specified 
and lawful purposes; 

• Personal data processed shall be adequate, relevant and not 
excessive; 

• Personal data shall be accurate and, where necessary, up to 
date; 

• Personal data processed shall not be kept for longer than is 

necessary for the relevant purpose; 
• Personal data shall be processed in accordance with the rights of 

data subjects under the Act; 
• Appropriate technical and organisation measures shall be taken 

against unauthorised or unlawful processing and against 

accidental loss or destruction of, or damage to, personal data; 
• Personal data shall not be transferred to a country outside the 

European Economic area unless that country ensures an adequate 
level of protection for the rights and freedoms of data subjects in 
relation to the processing of personal data. 
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Further information 

 
This note only gives very basic guidance and much more detailed advice, 

on both the legislation and the notification procedures, can be found on 
the Information Commissioner’s website 
www.informationcommissioner.gov.uk 

 
The address for the Information Commissioner is: 

Wycliffe House 
Water Lane 
Wilmslow 

Cheshire 
SK9  5AF 

Telephone (Helpline): 01625 545 745 
Notification Helpline: 01625 545 740 
 

Glossary 
 

Data 
Recorded information whether stored electronically on computer, or in 

paper-based filing systems. 
 
Personal Data 

Means data that relates to a living individual who can be identified from 
that data or from that data and other data held by the data controller. 

 
Sensitive Personal Data 
Includes information about someone’s racial or ethnic origin, political 

opinions, religious or other beliefs, trade union membership, health, 
sexuality and criminal proceedings or convictions.  Sensitive personal data 

can only be processed under strict conditions.  In most cases, this means 
getting express permission from the person the information is about. 
 

Processing 
Is virtually any activity that involves the data.  This includes collecting, 

recording or retrieving the data or doing work on the data such as 
organising, adapting, changing, erasing or destroying it. 
 

Relevant Filing System 
The Data Protection Act definition of this is rather complex.  However, the 

key elements are that there must be a set of paper-based information 
about an individual and there is a structure to this set; and the structure 
works so that specific information about a particular individual is readily 

available. 
 

Data Controller 
Is the person or organisation that holds and uses personal information, 
e.g. the Council. 

 
Data Processor 

http://www.informationcommissioner.gov.uk/
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May be a separate organisation which processes information on behalf of a 
data controller who must also follow the Act to ensure information is 

handled properly. 
 

Data Users 
Includes employees whose work involves processing personal information.  
Data users have a legal duty to protect the information they handle and 

should follow their employer’s data protection and security policies. 
 

Data Subjects 
Are the people the information is about.  All data subjects have certain 
legal rights under the Data Protection Act in relation to their personal 

information. 


